
















the	 commensurate	 jurisdictional	 tensions	 it	has	 generated	 in	 the	US.	We	 then	empirically	
analyse	16	non‐capital	US	cases	to	identify	the	type	of	offence,	the	nationality	and	perceived	
English‐speaking	competency	of	the	foreign	suspect,	and	the	point	at	which	the	alleged	Article	
































































Article	 36	 provisions.	 Second,	 we	 explain	 Australian	 and	 New	 Zealand	 legislation	 governing	
consular	notification,	and	describe	available	judicial	rulings	examining	its	enforcement.	Third,	we	
summarise	US	scholarly	and	judicial	arguments	that	‘bracket’	(Blomley	2014)	Article	36	within	a	





conclude	 by	 highlighting	 the	 importance	 of	 a	 defendant‐centred	 Southern	 criminology	 of	 law	




The	VCCR	 is	an	example	of	global	consensus‐building	aimed	at	protecting	 foreign	nationals	 in	
unfamiliar	criminal	justice	systems	(Lee	and	Quigley	2008).	However,	domestic	legislatures	and	
courts	ultimately	determine	whether	any	international	legal	issue	is	‘bracketed’	as	a	procedural	






facts	 and	 relevant	 legal	 principles	 ‘more	 or	 less	 independently	 of	 their	 surrounding	 context’,	
domestic	 institutions	 attempt	 to	 ‘stabilise	 and	 fix	 a	 boundary’	 for	 the	 permissible	 scope	 of	
international	legal	protection	within	domestic	law	(Blomley	2014:	135).	A	Southern	criminology	





(Howell	 2013)	 and	 confers	 specific	 rights	 on	 consular	 officials	 vis‐á‐vis	 each	 ratifying	 nation	
(Buys,	Pollock	and	Pellicer	2011).	It	is	commonly	viewed	as	placing	a	positive	obligation	on	police	
to	 ensure	 any	 foreign	 national	 in	 custody	 is	 informed	 of	 their	 right	 to	 consular	 assistance	
(Stransky	2007:	54).	Article	36	stipulates	the	 ‘receiving	state’	must,	 ‘without	delay’,	notify	‘the	
consular	post	of	the	sending	state’	when	one	of	its	nationals	is	‘arrested	or	committed	to	prison	
or	 to	 custody	 pending	 trial	 or	 is	 detained	 in	 any	 other	 manner’	 (VCCR	 1963:	 2005).	 Most	
supplementary	 bi‐	 and	 multi‐lateral	 treaties	 specify	 that	 notification	 must	 occur	 within	 a	
maximum	number	of	days	or	hours	(Buys,	Pollock	and	Pellicer	2011:	464‐466;	Lee	and	Quigley	





police	 officers	when	 interrogating	 Aboriginal	 persons	 and	…	migrants’	 in	 the	 presence	 of	 an	
interpreter	or	‘prisoner’s	friend’	(R	v	Anunga	and	Others;	R	v	Wheeler	1976:	413‐415).	When,	
where	and	how	these	rights	are	communicated	and	enforced	is	of	‘vital	importance’	(New	Zealand	
Law	Commission	1994:	4)	 in	averting	potential	misunderstandings	 flowing	 from	the	 ‘extreme	
imbalance	of	power’	facing	Indigenous	people	(Douglas	1998:	29)	and	foreign	nationals	in	police	
custody.	These	spatial	and	temporal	issues	are	also	of	growing	importance	in	critical	socio‐legal	




may	 intrude	 into	 the	normal	operation	of	…	domestic	 legal	 systems’	 (Rogoff	 2006:	408).	This	
emphasis	turns	on	macro	questions	of	international	political	comity	(Stransky	2007;	Warren	and	
Palmer	2015:	292),	which	are	complicated	when	federal	authorities	ratify	international	treaties,	
































Police	 guidelines	 (Bartels	 2011)	 and	 operational	 discretion	 can	 temper	 these	 communicative	









legal	 representative	 is	 present,	 can	be	 excluded	 at	 trial	 if	 deemed	 involuntarily,	 unreliable	 or	
obtained	via	deliberate	or	systematic	police	misconduct	(R	v	Anunga	and	others;	R	v	Wheeler	and	
others	(1976)	11	ALR	412).	A	retrial	can	also	be	ordered	if	such	evidence	contributed	significantly	
to	 a	 wrongful	 conviction	 (R	 v	 Swaffield;	 Pavic	 v	 R	 [1998]	 192	 CLR	 159).	 However,	 recent	
legislative	reforms	have	incrementally	eroded	common	law	admissibility	standards	(Gray	2013),	
with	 five	 leading	Australian	rulings	examining	 the	consular	notification	provisions	supporting	
this	trend.		
	
Between	 1997	 and	 2001,	 four	 federal	 drug	 trafficking	 cases	 considered	 the	 admissibility	 of	
evidence	 obtained	 after	 police	 ignored	 a	 foreign	 suspect’s	 request	 for	 third‐party	 assistance	
(Tang	Seng	Kiah	v	R	 [2001]	NTCCA	1)	or	 failed	 to	 issue	 the	caution	due	 to	concerns	over	 the	
possible	destruction	of	physical	evidence	(R	v	Kok	Cheng	Tan	[2001]	WASC	275).	Three	resulted	




based	 on	 video	 evidence	 suggesting	 the	 foreign	 national	 understood	 the	 caution	 and	 was	
interviewed	 voluntarily,	 despite	 some	 confusion	 over	 whether	 he	 felt	 he	 should	 contact	 his	
consulate,	his	wife,	 legal	counsel,	or	all	three	(Foo	v	The	Queen	[2001]	NTCCA	2	paras	38‐45).	
These	cases	indicate	Australian	courts	bracket	consular	notification	as	a	positive	obligation	on	
police	 to	 provide	 foreign	 nationals	 an	 ‘opportunity’	 to	 ‘seek	 [formal]	 advice	 and	 assistance’,	







v	 R	 ([2013]	 NSWCCA	 283)	 involved	 an	 interview	 conducted	 by	 a	 Royal	 Australian	 Navy	














justifiably	 modified	 in	 2010	 to	 assist	 such	 offshore	 investigations	 into	 aggravated	 people	
smuggling	offences	(see	Warren	and	Palmer	2015:	31‐35;	38‐39).		
	
This	 outcome	 is	 a	 significant	 departure	 from	R	 v	 Kok	 Cheng	 Tan	 ([2001]	WASC	 275),	which	











Despite	 recommendations	 for	 a	 specific	 consular	 notification	 provision	 (New	 Zealand	 Law	
Commission	1994),	 the	Bill	of	Rights	Act	1990	(NZ)	contains	a	general	 third‐party	notification	








from	the	consular	post’	 (Bin	Zhang	v	Police	 [2009]	NZAR	217	para	45).	Whereas	 the	 ‘right	 to	
counsel’	 can	 provide	 meaningful	 assistance	 during	 ‘transitory’	 forms	 of	 ‘detention’,	 such	 as	






Until	 Article	 36	 is	 incorporated	 into	 federal	 or	 state	 policing	 legislation,	 convicted	 foreign	











had	 lived	 in	 the	 US	 since	 childhood	 and	 first	 became	 aware	 of	 the	 consular	 notification	
requirement	when	 talking	with	 another	 death	 row	 inmate	 (Moss	2012).	His	 application	 for	 a	
temporary	stay	of	execution	was	denied	by	a	5‐4	Supreme	Court	majority,	which	found	no	clear	




























































































the	 family’s	 business.	 In	Argota	v	Miller	 (2010	US	Dist	LEXIS	104767),	 a	Cuban	national	on	a	



















































































































offences,	 with	 sentences	 ranging	 from	 an	 11‐month	 suspended	 imprisonment	 term	 and	










in	 the	Virgin	 Islands	 raised	 the	only	pre‐trial	Article	36	 claim	 in	 relation	 to	 several	 counts	of	
forgery,	obtaining	money	by	false	pretences	and	embezzlement	(People	of	the	Virgin	Islands	v	
Milosavljevic	2010	VI	LEXIS	65).	Only	one	case	involved	a	Mexican	national,	who	unsuccessfully	
used	Article	 36	 to	 challenge	 convictions	 for	 aggravated	 felony	 and	 illegal	 re‐entry	 (Quintero‐
Hernandez	v	United	States	of	America	2011	US	Dist	LEXIS	63469).	Finally,	Gordon	v	The	City	of	


































































































where	Spanish	 (66.7%)	or	English	 (33.3%)	are	 recognised	national	 languages.	Two	European	
claimants	 held	 Serbian	 and	 dual	 Swedish‐Jordanian	 citizenship	 respectively.	 Aside	 from	 the	
Chinese	 gang,	 two	 cases	 involved	West	African	nationals	 from	countries	where	English	 is	 the	














































































Our	 sample	 indicates	 post‐conviction	 review	 courts	 readily	 question	 attempts	 ‘to	 get	 around’	
procedural	default	by	claiming	‘counsel	was	ineffective’	for	not	raising	the	prejudicial	impacts	of	
an	Article	36	violation	during	the	trial	or	previous	appeals	(Martin	v	United	States	of	America	
2010	 US	 Dist	 LEXIS	 87706:	 19).	 These	 arguments	 routinely	 fail	 because	 Article	 36	 is	 not	





assertion	that	his	counsel	was	 ineffective	 for	 failing	to	notify	him	of	his	Article	36	rights’,	and	
offered	 no	 ‘credible	 indication	 of	 facts	 reasonably	 available	 to	 him	 to	 …	 establish	 prejudice’	
(Martin	 v	United	 States	 of	 America	 2010	US	Dist	 LEXIS	87706:	 19‐20).	 Similarly,	 a	 Guyanese	
national	with	20‐years’	residency	in	the	US	could	not	substantiate	‘the	highly	dubious	proposition	





















procedural	 protections	 for	 certain	 populations,	 including	 foreign	 nationals,	 are	 not	 usually	
recognised	 under	 US	 law.	 Therefore,	 a	 Honduran	 national	 appealing	 convictions	 for	 second‐
degree	murder	 and	witness	 tampering	 could	not	 cite	 precedents	 suggesting	 foreign	nationals	
were	more	likely	to	make	involuntary	or	prejudicial	statements	to	police	than	any	other	class	of	
vulnerable	suspect	(State	v	Peralta	2010	NM	App	Unpub	LEXIS	232:	6).	Similarly,	in	reviewing	












‘would	not	have	 signed	 those	 forms	or	 given	his	 statement	 if	 he	had	been	 informed	he	 could	
contact	the	Jamaican	consulate’	(State	of	New	Jersey	v	Knight	2011	NJ	Super	Unpub	LEXIS	37:	6)	
after	 he	 was	 initially	 apprehended	 by	 Jamaican	 authorities	 and	 waived	 the	 right	 to	 contest	







Similarly,	 in	 State	 of	Ohio	 v	Alhajjeh	 (2010	Ohio	App	 LEXIS	 2660),	 a	 dual	 Swedish‐Jordanian	
national	 sought	 to	 review	 the	 effect	 of	 a	 waiver	 signed	 without	 the	 presence	 of	 a	 Jordanian	
consular	 official.	While	Alhajjeh	 claimed	his	 statements	were	 involuntary,	 the	 court	 found	no	
discernible	‘language	barrier	impeded’	his	comprehension	of	the	waiver	(State	of	Ohio	v	Alhajjeh,	
2010	Ohio	App	LEXIS	2660	para	50).	Alhajjeh	also	spoke	English	as	a	child	and	Cleveland	Police	




Claims	 the	 applicant	 ‘need	 not	 show	 prejudice’	 or	 substantial	 disadvantage	 for	 an	 Article	 36	
violation	are	commonly	rejected	(People	of	the	Virgin	Islands	v	Milosavljevic	2010	VI	LEXIS	65	
para	12),	as	this	provision	‘merely	provides	for	consular	notification	of	a	foreign	national’s	arrest;	
it	 does	 not	 guarantee	 intervention	 by	 the	 consulate’	 (Quintero‐Hernandez	 v	 United	 States	 of	
America	 2011	 US	 Dist	 LEXIS	 63469:	 4).	 Actual	 prejudice	 is	 only	 established	 with	 proof	 that	
consular	notification	would	have	altered	a	‘guilty	plea’	(Quintero‐Hernandez	v	United	States	of	
America	 2011	US	Dist	 LEXIS	63469:	 4),	 or	when:	 ‘…	 concrete	 areas	 in	which	 assistance	 from	
consular	officials,	even	assuming	it	had	been	forthcoming,	might	have	significantly	affected	the	
manner	in	which	his	defense	was	conducted’	(Castro‐Carlozama	v	United	States	of	America	2010	
US	 Dist	 LEXIS	 80458:	 11).	 There	 is	 no	 prejudice	 if	 police	 deny	 a	 request	 for	 assistance	 or	
notification	 is	 delayed	 for	 several	months	 after	 arrest,	 as	 there	 is	 no	 guarantee	 the	 consulate	
would	have	‘responded,	offered	assistance,	or	opposed	petitioner’s	continued	detention’,	or	that	
any	advice	would	have	changed	the	trial	outcome	(Baires	v	United	States	of	America	(2010)	707	








municipal	 police	 and	 agents	 for	 the	Departments	 of	Homeland	 Security	 and	 Immigration	 and	
Customs	 Enforcement	 denied	 a	 foreign	 suspect’s	 request	 for	 consular	 assistance.	 Without	
additional	proof,	claims	that	‘consular	officials	would	have	helped’	a	foreign	suspect	to	‘navigate	





Article	36	of	 the	VCCR	recognises	 foreign	nationals	can	experience	disadvantage	 in	unfamiliar	
justice	systems.	Our	Southern	criminological	approach	uses	a	defendant‐centred	perspective	to	












Southern	 procedural	 law	 that	 reflects	 the	 pastoral	 value	 of	 third‐party	 assistance.	 Our	




to	 facilitate	 immediate	 forms	 of	 evidence	 collection	 regardless	 of	 the	 context	 of	 the	 police	
encounter	or	the	foreign	suspect’s	wellbeing.	This	is	also	evident	in	our	US	sample:	there	are	no	
specific	remedies	for	alleged	contraventions	of	an	international	obligation	and	the	US	Supreme	
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